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A County District Court in Iowa has held that an unli- 
censed foreign corporation, which merely had salesmen in 
Iowa obtaining orders for shipment of goods into the state 
in interstate commerce, was required to collect the Iowa use 
tax on such merchandise. (See page 380.) 


The Texas Supreme Court has ruled that a suit by the 
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Touchy job-- 


Touchy job any time making the transfers of 
your company’s stock—deciding that there is 
“due authority” for the transfer, that it violates 
no legal restrictions either by somebody's will or 
trusteeship or some state’s death-tax law, that 
signature is O. K. But in these days, with so 
many losses of experienced help and no tell- 
ing when the next man will be leaving, it is a 
business headache. Stockholders’ lists to be 
prepared . . . meeting notices addressed and 
mailed . . . proxies mailed and returned proxies 
checked . . . records made ready .. . those 
jobs periodically, and all the time the careful 
keeping of the stock books and cautious han- 
dling of each transfer . . . Now is the time to 
consider getting relief from it all—the appoint- 
ment of a good transfer agent does it. The 
Corporation Trust Company offers many ad- 
vantages because of its having fully equipped 
transfer offices in Wilmington, Delaware and 
Jersey City, New Jersey, as well as in the heart 
of the financial district in New York. 
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The Corporation Journal is published by The Corporation Trust 
Company, monthly, except in July, August, and September. Its pur- 
pose is to provide, in systematic and convenient form, brief digests of 
significant current decisions of the courts, and the more important 
regulations, rulings or opinions of official bodies, which have a bearing 
on the organization, maintenance, conduct, regulation, or taxation of 
business corporations. It will be mailed regularly, postpaid and with- 
out charge, to lawyers, accountants, corporation officials, and others 
interested in corporation matters, upon written request to any of the 
company’s offices (see next page). 


When it is desired to preserve The Journal in a permanent file, a 


special and very convenient form of binder will be furnished at 
cost ($1.50). 
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Having offices or representa- 
tives in every state and territory 
of the United States and in the 


District of Columbia and inevery 


province of Canada, we: 


1—obtain for lawyers, from 
official sources, any official 
information the lawyer needs 
for incorporating or qualify- 
inga client inany jurisdiction: 


2—under the lawyer's direc- 
tion, attend to all clerical 
details of incorporation or 
¢xalification as each different 
jurisdiction may require—fil- 
ing, recording, advertising, 
holding incorporators’ meet- 
ing, etc.; 


3—under the lawyer's direc- 
tion, furnish the statutory 
office or agent required for 
either domestic or foreign 
corporation in any jurisdic- 
tion: 


4—keep attorneys informed 
of all state taxes to be paid 
and reports to be filed by a 
client corporation in the 
state of incorporation and any 
states in which it may q 

as a foreign corporation. 


Having completely equipped 
transfer departments at the New 
York, Jersey City and Wilming- 
ton offices we are able to serve 
at whichever office is preferred: 


1—as Transfer or Co-Transfer 
nt, or Registrar, for the se 
curities of corporations ; 


2—as Custodian of Securities, Es- 
crow Depositary or Depositary 
for Reorganization Committees, 
or Liquidating Agent for corpo- 
rations being ved. 


The associated companies’ loose-leaf service division 


NEW YORK CHICAGO WASHINGTON 


EMPIRE STATE BLDG, 214N, MICHIGAN AVE. MUNSEY BLOG, 


—compiles and publishes a complete line of Loose Leaf 
Services covering new business laws and taxes,. both 
Federal and State. 


Partial List of Fields or Topics Covered 


Federal Taxes + State and Local Taxes + Social 
Security + Liquor Control - Banking + Public 
Utilities + Securities + Insurance - Trade Regu- 
lation + Carriers + Aviation + Food, Drugs and 
Cosmetics “© Bankruptcy - Warlaw - Chattel 
Mortgages + Conditional Sales - Labor + Trusts 
and Estates + Accountancy Law Co i 
and Legislative Reporting - 

Reporting - Canadian Taxes 

Federal Administrative Procedure 





What Constitutes Doing Business 
Puerto Rico 


Puerto Rico is unincorporated 
territory of the United States. It 
is governed under an Act of Con- 
gress, known as the Jones Act, 
which was approved on March 2, 
19172 The Island Legislative As- 
sembly is comprised of an elective 
Senate and a House of Repre- 
sentatives. A Governor, Attorney 
General and a Commissioner of 
Education are appointed by the 
President of the United States 
with the advice and consent of the 
Senate of the United States. 

Section 37 of the Private Cor- 
porations Act, approved by the 
Legislative Assembly of Puerto 
Rico, March 9, 1911, as amended, 
requires all foreign corporations to 
qualify “before doing business with- 
in this Island.” Contracts made in 
Puerto Rico are unenforceable there 
unless the contracting foreign cor- 
poration has first qualified. “Doing 
business” is not defined by statute. 

It was said by the United States 
Circuit Court of Appeals, First 
Circuit At Boston,? in Lugo v. 
Suazo, that “the commerce clause 
does not extend to Puerto Rico.” 


148 U.S.C. A., Secs. 731 et seq. 


The commerce clause of the Fed- 
eral Constitution,* gives Congress 
authority “To regulate commerce 
with foreign Nations, and among 
the several States, and with the 
Indian Tribes.” Thus, as Puerto 
Rico does not have the status of a 
State, the commerce clause would 
appear to be inapplicable to it. 


Since the organic law of Puerto 
Rico stems from the Federal Con- 
stitution and as the applicable 
statutory laws of the United States 
“have the same force and effect in 
Puerto Rico as in the United States, 
except the internal-revenue laws,” © 
it is customary for questions con- 
cerning the doing of business in 
Puerto Rico, from the standpoint 
of the necessity of qualification, to 
be resolved according to the trend 
of decisions on this subject ren- 
dered by the Supreme Court of the 
United States and the various state 
courts, bearing in mind the excep- 
tion concerning the interstate com- 
merce clause noted above, there 
being little or nothing available in 
the way of Puerto Rico decisions 
on the subject of “doing business.” 


2 Appeals are taken from the Puerto Rico Supreme Court and from 
the United States District Court for Puerto Rico to the United States 
Circuit Court of Appeals, First District, at Boston, Massachusetts. 


(48 U. S.C. A., Sec. 865.) 
8 59 F. 2d 386, 390. 
* Art. 1, Sec. 8. 
548U.S.C.A., Sec. 734. 





370 The Corporation Journal 


Domestic Corporations 


Florida. 


Corporation for profit denied use of word “club” in its corporate 
name. Plaintiff, The Surf Club, a Florida corporation not for profit, 
sought to restrain defendant, Tatem Surf Club, a Florida corporation 
for profit, from using the words “Surf Club” or “Surf.” In its original 
opinion, the Supreme Court of Florida ruled that plaintiff was not 
entitled to an injunction, concluding that “the words are descriptive 
of the location of both the plaintiff and the defendant and of the 
activities of the litigants also, therefore, the one may not employ them 
to the exclusion of the other.” A rehearing was granted, during 
which the court considered the effect of Ch. 20840, Laws of 1941, 
That act prohibited a corporation for profit from using the word 
“club” in its title, exempting all organizations which had used the 
term “club” continuously for two years prior to June 1, 1941. The 
defendant did not, however, come within this exemption. Reversing 
the lower court, which had granted a motion to dismiss the amended 
bill of complaint, the court said: “The continued use as the cor- 
porate name of “Tatem Surf Club, Inc.’ by the defendant is clearly a 
violation of the statute; the alleged injury to plaintiff is substantial 
and peculiar to its statutory rights. The elimination of the word 
‘club’ from defendant’s corporate name does not affect the defendant’s 
authorized business franchises or rights; and a lawful name may be 
used. The allegations show justiciable injury to plaintiff having a 
prior lawful right, and the law affords appropriate remedy by due 
course of law in order that right and justice may be administered.” 
Surf Club v. Tatem Surf Club, Inc., 10 So. 2d 554. McKay, Dixon & 
DeJarnette of Miami, for appellant. Francis M. Miller and George 
H. Salley of Miami, for Appellee. 


New York. 


Violation of oral extension of stockholders’ agreement for manage- 
ment and joint control of corporation, although involving a voting 
trust, held to give rise to a cause of action. The plaintiffs and defend- 
ants, on July 7, 1939 executed an agreement providing for the setting 
up of a voting trust in connection with the stock of defendant cor- 
poration, all of which these parties owned. Both the agreement and 
the voting trust continued until January 1, 1941. The complaint 
alleged that “prior to the expiration of the agreement and on or about 
the 3lst day of December, 1940, the plaintiffs, for a valuable con- 
sideration, agreed to and did renew and extend said agreement for a 
further period of one year from the expiration thereof.” It was con- 
ceded that this extension was not in writing. Plaintiffs also alleged 
defendants had violated the agreement and the oral extension. The 
New York Supreme Court, New York County, Special Term, had 
ordered ‘the cause of action under consideration dismissed on the 
ground that it failed to allege facts sufficient to constitute a cause of 
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action, ruling that because the contract provided for the execution of 
a voting trust, which the statute required to be in writing, the alleged 
extension was unenforcible and that this rendered unenforcible the 
entire contract for joint control of the corporation. The Appellate 
Division, First Department, reversed the Special Term. The court 
said: “Assuming, without deciding, that the plaintiffs may not enforce 
the oral extension of the voting trust we think that this does not 
preclude the enforcement of the other provisions of the contract as 
extended by the parties. The defendants do not assert that the 
agreement for joint control and management of this close corpora- 
tion is otherwise illegal (Clark v. Dodge, 269 N. Y., 410) or within 
the statute of frauds (Prokop v. Bedford Waist & Dress Co., 187 
App. Div. 662). They limit themselves to the contention that the 
provisions for a voting trust could not be orally extended and that 
the invalidity of those provisions renders unenforcible the entire con- 
tract of which they form a part. We think those provisions of the 
contract which stipulate for equality of control and for the manage- 
ment of the corporation are severable from those which provide for 
the execution of a voting trust which have been held to be unenforcible. 
The voting trust, by which the parties desired ‘to effectuate’ their 
purpose, was only a means or instrumentality for the control and 
management of the corporation, which was the primary object of the 
contract. Since that purpose is possible of fulfillment by the enforce- 
ment of the other provisions of the contract, we think the intention 
of the parties should not unnecessarily be frustrated merely because 
the method of attaining that result cannot be made effective.” Wygod 
et al. v. Makewell Hats, Inc. et al., 38 N. Y. S. 2d 587. Commerce 
Clearing House Court Decisions Requisition No. 293954. Sidney M. 
Wittner (Mortimer Ratner, of counsel), of New York City, for appel- 
lants. Newman, Hauser & Teitler (A. D. Barsay, of counsel ; Samuel 
L. Teitler, on the brief), of New York City, for respondents. 

Sale of controlling interest by majority stockholder to persons who 
looted corporation, without his knowledge that this was planned or 
likely to happen, held not to create liability on part of such stock- 
holder to minority stockholders. The New York Supreme Court, 
Appellate Division, First Department, recently ruled that a majority 
stockholder of a corporation could not be held liable, in a derivative 
action brought by minorit¥ stockholders, where he sold his stock to 
persons who looted the company, without his knowledge that this 
was planned or likely to happen. In reversing a judgment of the 
Supreme Court, New York County, to the effect that such liability 
existed, the court made the following observations: “We doubt that 
the status of one owning a controlling block of stock can be said to be 
that of a fiduciary as to the sale of his holdings. A stockholder, in 
selling his stock to a stranger, is not a trustee for other stockholders. 
This would seem to be so though a stockholder sold a majority of the 
stock.” “A sale of such controlling interest, of itself, perpetrates no 
wrong on anyone.” Levy et al. v. American Beverage Corporation 
et al., 38 N. Y.S.2d 517. Commerce Clearing House Court Decisions 
Requisition No. 293317. Jeremiah T. Mahoney of counsel (Nathan 
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April and Harry G. Kosch with him on the brief; Phillips, Mahoney 
& Fielding, attorneys) for appellants. Almet R. Latson, Jr., of 
counsel (Latson & Tamblyn, attorneys) for defendant-appellant- 
respondent. Max J. Rubin of counsel (Morris Gottlieb with him on 
the brief; Karelsen, Karelsen & Rubin, attorneys) for intervenors- 
plaintiffs-respondents. Glatzer & Glatzer, attorneys for plaintiff 
Clinton A. Hagenbuch et al. Abraham N. Geller, attorney for plain- 
tiff Oscar Friedlander. Manuel Tancer, attorney for plaintiff Samuel 
N. Levy. Abraham N. Glickman, attorney for plaintiff Samuel N. 
Levy. Geist & Netter, attorneys for plaintiff Meyer Friedenson. 


Tennessee. 


Stockholder breaching agreement which prohibited it from acquir- 
ing majority stock in corporation, held without standing in equity to 
complain against issuance of additional stock to the other parties to 
the agreement designed to restore the original balance. The indi- 
vidual defendants were the organizers of defendant corporation. Cer- 
tain competitors of the defendant company, of which complainant 
was one, also owned stock in defendant company. The individual 
defendants, fearing that these competing interests might absorb theirs, 
had an agreement with a representative of the competitors under 
which the competitors were never to acquire more than 46 per cent 
of defendant’s stock. This agreement was breached by complainant, 
who eventually acquired 786 shares out of 1320 shares outstanding, 
There being 580 shares remaining unissued out of 2,000 shares author- 
ized, defendants issued these shares to themselves with the consent 
of all stockholders except the complainant. This act was complained 
of by the complainant as violating its preemptive rights, in a chancery 
suit, in which the Chancellor decreed a cancellation of these shares. 
Upon appeal, the Court of Appeals of Tennessee reversed this decree, 
basing its decision upon the maxim that “He who comes into Equity 
must come with clean hands.” It regarded this as applicable to com- 
plainant, whom it found guilty of overreaching the defendants and 
concluded that relief was to be denied. Heylandt Sales Company v. 
Welding Gas Products Co. et al., Court of Appeals of Tennessee, 
November 27, 1942. Commerce Clearing House Court Decisions 
Requisition No. 292302. Sizer, Chambliss & KeFauver, W. G. Brown 
and R. N. Chambliss of Chattanooga. Williams & Frierson of 
Chattanooga, for the appellees. 


Foreign Corporations 


Arizona. 


Judgment obtained by New York corporation after dissolution, 
held renewable. Plaintiff New York corporation was dissolved in May, 
1930. In March, 1932, it recovered a judgment in an Arizona Superior 
Court for $515.16, interest and costs, upon which defendant subse- 
quently made payments of $293.32, leaving a balance due of $390.56. 
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In March, 1939, the present action to renew the judgment for the 
balance was filed. Defendant, in his answer, set up that plaintiff had 
been dissolved and that the judgment was void for lack of a plaintiff. 
The Supreme Court of Arizona reversed a judgment for the defend- 
ant, remarking: “The fact that the plaintiff had been dissolved at 
the time it obtained the judgment against defendant did not, under 
the law of its creation, prevent it from collecting and distributing its 
assets. It hada right to bring and maintain the action against defend- 
ant.” The court also noted that, under Sec. 53-308, Arizona Code, 
1939, “corporations whose charters have expired, or which have been 
dissolved by the voluntary act of the stockholders, may continue to 
act for the purpose of winding up their affairs.” Miller Rubber Co. 
of New York v. Peggs, 132 P.24d 439. Cox & Cox and Herbert Watson 
of Phoenix, for appellant. Beer & Christy of Phoenix, for appellee. 


Missouri. 


Isolated purchase of notes and judgments at auction held not doing 
business. Plaintiff Kentucky corporation purchased at auction in 
Missouri, under a single bid, notes and judgments of the face value 
of more than $140,000. The note of defendants which was sued upon 
was one of these. Defendants pleaded that plaintiff was an unlicensed 
foreign corporation doing business in the state which could not, under 
Missouri law, maintain the action. Plaintiff denied this. The Spring- 
field Court of Appeals, after referring to Missouri decisions indicating 
that single and isolated transactions do not constitute the doing of 
business, ruled in favor of the plaintiff, observing: “It seems to be 
perfectly clear that in the light of these holdings, the plaintiff in the 
instant case did not, by the single admitted transaction, bring itself 
within the denunciation of the statutes, supra; that the transaction 
was merely an isolated one and was not doing or transacting business 
in the state within the prohibition of said statutes. Moreover, the 
enforcement of a contract in the courts of this state is not doing busi- 
ness herein.” United Mercantile Agencies w% Jackson et al., 166 S. W. 
2d 807. Haymes & Dickey of Springfield and Haymes & Haymes of 


Marshfield, for appellant. J. P. Smith, John C. Pope and Seth V. 
Conrad of Marshfield, for respondents. 


Pennsylvania. 


Federal Court indicates jurisdiction may be waived in a patent case 
in the same way it may be waived where jurisdiction is based upon 
diversity of citizenship. In Neirbo Company et al. v. Bethlehem Ship- 
building Corporation, Ltd., 308 U. S. 165, (The Corporation Journal, 
January, 1940, page 83), the Supreme Court of the United States 
ruled, in a suit based upon diversity of citizenship, that a foreign 
corporatiqn’s appointment of an agent for the service of process, in 
conformity with the laws of New York, effected an actual consent 
to be sued in the federal as well as the state courts of New York. 
The United States District Court, Eastern District of Pennsylvania, 
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has recently applied the principle in this case to a California corpora- 
tion, registered in Pennsylvania, which had designated the Secretary 
of the Commonwealth of Pennsylvania as its agent for the service of 
process upon registering, in a patent case in which the subject matter 
of the suit did not arise out of any transaction or business of the 
defendant corporation in Pennsylvania. “It is true,” observed the 
court, “that the Supreme Court has not yet held that the appointment 
by a foreign corporation of an agent for service of process amounts 
to a consent to be sued upon an issue having to do with questions of 
validity and infringement of a patent and having nothing to do with 
state law. This, however, does not seem to me to be a sufficient basis 
on which to ground a distinction.” “There is nothing in the opinion 
of the Neirbo case,” continued the court, “which indicates that a party 
may not waive venue jurisdiction in a patent case in exactly the same 
way as he may waive jurisdiction based upon diversity of citizenship, 
The only question is whether this defendant has done so. This brings 
us to a consideration of the Pennsylvania Statute. It provides that, 
in order to obtain the right to do business in Pennsylvania, a foreign 
corporation must designate Secretary of the Commonwealth as its 
agent upon whom ‘all lawful process in any action or proceeding 
against it may be served.’ This the defendant did. Certain subse- 
quent provisions of the Pennsylvania statute which refer to the 
authority for such service of process remaining in force as long as 
any liability remains outstanding against the corporation in the 
Commonwealth, clearly have to do only with the situation which 
arises when the corporation either surrenders its right to do. busi- 
ness in Pennsylvania or has it revoked. In such case a distinction 
is made between liabilities incurred in Pennsylvania and others, 
the corporation’s consent to be sued being extended beyond its busi- 
ness life in Pennsylvania as to the former only. This Court there- 
fore has jurisdiction of the action.” Defendant’s motion to dismiss 
the complaint was denied. Monroe Calculating Machine Company, v. 
Marchant Calculating Machine Company, 48 F. Supp. 84. Commerce 
Clearing House Court Decisions Requisition No. 289854. George F. 
Scull and John F. Ryan of New York City, for the plaintiff. Lyon 
& Lyon and Howson & Howson of Philadelphia, for the defendant. 


Texas. 


Suit, by the State of Texas, against a Tennessee company to re- 
cover penalties for failure to qualify in Texas, held not subject to 
dismissal because company was dissolved in Tennessee after the suit 
was begun. A ruling to this effect by the Texas Court of Civil Appeals 
in Miller Management Company, Inc. v. The State of Texas, 159 S. W. 
2d 218, (The Corporation Journal, May 1942, page 182), has been 
affirmed, upon appeal, by the Texas Supreme Court, which observed that 
“the question of whether a foreign company continues in existence, after 
the surrender of its charter, for the purpose of pending suits is to be 
determined by the statutes and laws of the State in which the corporation 
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was created.” After an examination of the pertinent Tennessee law, 
the court concluded that it was clear “the corporation continued in 
existence, even after the surrender of its charter, for the purpose of 
defending and disposing of this suit, which was pending at the time 
of the surrender of its charter.” Miller Management Co., Inc. v. State,* 
167 S. W. 2d 728. Commerce Clearing House Court Decisions Requi- 
sition No. 295420. Houghton Brownlee of Austin, Martin, Moore & 
Brewster and Harris Brewster of Fort Worth for plaint?ff in error. 
Gerald C. Mann, Attorney General, George W. Barcus, Frederick B. 
Isely, Walter R. Koch and Ocie Speer, Assistants Attorney General, 
of Austin, for defendant in error. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Texas, page 561. 


Unlicensed foreign corporation permitted to recover on contract 
assigned to it which involved interstate shipments into Texas. An 
Illinois partnership entered into a contract with appellees, who weré 
located in Texas, under which the partnership shipped goods on con- 
signment from Memphis, Tennessee, to one of the appellants at 
Bomarton, Texas. The contract was, for a valuable consideration, 
assigned to appellee, an Illinois corporation not licensed in Texas, 
which sued to recover an indebtedness under it in a Texas county 
court, where judgment was rendered in favor of the corporation for 
the full amount alleged to be due. One of the defenses was that the 
company did not have a permit to do business in Texas. Upon appeal, 
the Court of Civil Appeals at Waco affirmed the judgment of the 
lower court. After an examination of the contract, the court con- 
cluded that it established the relationship of principal and factor 
between the original parties and that all of the shipments involved 
were interstate shipments. “The facts of this case,” said the court, 
“bring it squarely within the rule that a foreign manufacturing cor- 
poration placing its products in the hands of local merchants for sale 
on commission, is not thereby transacting business in this state 
within the terms of Article 1529, Vernon’s Ann. Tex. Civ. Stats. 
1925.” Thurmond et al. v. Furst McNess Company, Court of Civil 
Appeals, Waco, December 31, 1942. Commerce Clearing House Court 
Decisions Requisition No. 294396. 


Taxation 
British Columbia. 


Dominion company merely making sales direct to a British 
Columbia dealer held not subject to the British Columbia income tax. 
The appellant Dominion corporation appealed in order to have set 
aside an income tax assessment made by the Minister of Finance of 
British Columbia in respect of income alleged to have been earned 
within that Province over a period of ten years. The evidence showed 
that it had no office or any employees in British Columbia save one, 
whose sole duty was to make adjustments on faulty products of the 
company. The court observed that the decision turned upon the 
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construction of a contract which the corporation had with a British 
Columbia company, doing business entirely within the Province, 
which was a wholesale dealer in the appellant’s products, tires and 
tubes, and, in addition, in automobile accessories, radios, and electric 
supplies. The Supreme Court of Canada examined the contract in 
detail. It noted it had been in force for at least 20 years and that 
under it the British Columbia company ordered goods from the 
appellant from time to time and that appellant had no control over 
the sales in British Columbia and that it had no authority to give 
instructions as to whom the goods were to be sold. The court con- 
cluded from the evidence that the contract was not that of agency 
but was that of sale and that “neither upon that contract as a matter 
of construction nor constitutionally, may the respondent Commis- 
sioner of Income Tax legally and validly assess the appellant’s 
profits as claimed in the present case.” Firestone Tire & Rubber Co. 
of Canada Ltd. v. Commissioner of Income Tax,* (1942) 4 D. L. R. 
433. J. W. de B. Farris, K. C., and E. B. Bull, for appellant. R. L. 
Maitland, K. C., and H. Alan Maclean, for respondent. 


* The full text of this opinion is printed in the CCH Canadian Tax Service, 
page 28,015. 


Connecticut. 


Federal court rules income tax does not apply to a foreign trucking 
corporation engaged in interstate commerce not fully authorized to 
do intrastate business in Connecticut. Defendant State Tax Com- 
missioner sought to collect from plaintiff Missouri motor transport 
company taxes under the Corporation Business Tax Act of 1935, 
Gen. St. Supp. 1935, Sec. 416c et seq., as amended, for the period from 
June 1, 1937 to December 31, 1940. Plaintiff instituted this action 
to enjoin defendant from proceeding against it and to obtain an 
adjudication as to plaintiff’s liability under the Act. Although en- 
gaged in the motor transport of goods between points in the Midwest 
and in the Northeast, plaintiff did not engage in any hauls which both 
originated and terminated in Connecticut, all of its business being in 
interstate commerce. The corporation had registered as a foreign 
corporation in Connecticut and paid the minimum license fee. It 
had not, however, qualified with the Public Utilities Commission of 
Connecticut to operate as an intrastate carrier and thus had no right 
to engage in intrastate business in the state. Quoting from the Act, 
the United States District Court, District of Connecticut, concluded 
that it must “be held that the ‘tax or excise upon its franchise for 

' the privilege of carrying on or doing business within the state’ levied 
by the Act upon ‘every other corporation or association carrying on, 
or having the right to carry on, business in this state’ means a tax 
upon the exercise of a franchise to carry on intrastate commerce in 
the state, and does not apply to foreign corporations or associations, 
which, during the taxable year, did not carry on, and had no right to 
exercise the privilege of carrying on or doing, intrastate business in 
the state.” Defendant was therefore enjoined from collecting the 
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tax. Spector Motor Service, Inc. v. McLaughlin, Tax Commissioner,* 
47 F. Supp. 671. Day, Berry & Howard and Cyril Coleman of Hart- 
ford and Nair & Nair and Israel Nair of New Britain, for plaintiff. 
Francis A. Pallotti, Atty. Gen., of Connecticut and Leo V. Gaffney, 
Asst. Atty. Gen., for defendant. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Connecticut, page 279 


Federal. 


Stock dividends on single class of outstanding stock held not to be 
taxable as income. On March 1, 1943, the Supreme Court of the 
United States ruled that a stockholder of a corporation which had 
only one class of stock outstanding, who had received stock divi- 
dends in shares of that stock, was not taxable upon such stock divi- 
dends as “income” upon receiving the stock dividends. In so holding, 
the court refused to upset its ruling in 1920 in the case of Eisner v. 
Macomber, 252 U. S. 189, to the same general effect. Helvering, Com- 
missioner of Internal Revenue, v. Griffiths,* Supreme Court of the 
United States, March 1, 1943; Docket No. 467. Commerce Clearing 
House Court Decisions Requisition No. 297814. 


* The full text of this opinion is printed in the CCH Standard Federal Tax 
Service—1943—YJ 9319. 


Indiana. 


Licensed foreign corporations, shipping materials into state, which 
were installed by trained employees brought into the state, held 
engaged in a local business subject to the gross income tax. Plain- 
tiffs, four foreign corporations licensed to do business in Indiana, 
brought suits separately to recover taxes collected by defendant 
Department of Treasury under the Gross Income Tax Act. Mate- 
rials purchased by plaintiffs outside of Indiana were transported to 
sites in that state, where they were installed by trained employees 
of the plaintiffs brought by the latter into the state for that purpose. 
Activities of the different companies in Indiana which were involved 
consisted of either the erection and installation of furnaces, the 
attaching of shingles to buildings or the construction of breakwaters, 
lighthouses, mooring piles and other work. The United States Cir- 
cuit Court of Appeals, Seventh Circuit, affirmed a judgment denying 
recovery, regarding plaintiffs, when engaged in delivery and installa- 
tion in Indiana, as engaged in a local business, which was separate 
and distinct from the transportation in interstate commerce and was 
therefore an activity subject to the state taxing power. Holland 
Furnace Co. et al. v. Department of Treasury of the State of Indiana,* 
United States Circuit Court of Appeals, Seventh Circuit, January 30, 
1943. Commerce Clearing House Court Decisions Requisition No. 
295978. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Indiana, page 1413, 
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Iowa. 


Unlicensed foreign corporation, merely having salesmen in Iowa 
obtaining orders for shipment of goods into state in interstate com- 
merce, held required to collect Iowa use tax on such merchandise. 
Plaintiff Tax Commission sued to collect $360., representing the use tax 
alleged to be due in connection with orders obtained in Iowa by sales- 
men of defendant Minnesota corporation, not licensed to do business 
in Iowa, which were subject to approval at defendant’s principal 
place of business in Minnesota. Upon approval, the merchandise 
was delivered by defendant to common carriers or to the United 
States mail and sent direct to the purchaser, who paid the transpor- 
tation charges. Plaintiff contended that defendant was a “retailer” 
and a “retailer maintaining a place of business in this state,” making 
sales to Iowa purchasers which were subject to the Iowa use tax 
under the provisions of Chapter 329.4 of the 1939 Code of Iowa. 
The District Court of Polk County ruled in favor of the plaintiff, holding 
that “the exaction by the state from the defendant to collect and pay 
the use tax on merchandise sold in Iowa is a constitutional exercise 
of the taxing power of the State of Iowa.” State Tax Commission v. 


General Trading Co.,* District Court of Iowa, Polk County, Decem- 
ber 30, 1942. CCH Court Decisions Requisition No. 295488. (An 
appeal has been effected in this case to the Iowa Supreme Court.) 


* The full text of this opinion is printed in The Corporation Tax Service, 
Iowa, page.6257. 


New Jersey. 


Court of Errors and Appeals rules that a personal property tax 
does not become a lien on the property taxed merely by virtue of the 
assessment of the tax, and that the tax does not become a lien until 
the statutory proceeding to enforce it is taken by levy under a distress 
warrant. Plaintiff corporation instituted a replevin action to recover 
possession of a certain steam shovel from defendant municipality. 
Taxes had been levied against the property while in the hands of a 
prior owner from whom plaintiff had purchased it. After this pur- 
chase, the tax collector distrained the chattel for non-payment of 
the personal property taxes, and, pursuant to the levy and distraint, 
the tax collector had offered the steam shovel at public sale and 
it had been bid in by the defendant township, which averred that 
from the time of the assessment of the taxes “a paramount lien arose 
in favor of the taxing district superior to the plaintiff’s title acquired 

- by the sale to it.” The trial judge denied defendant’s motion for 
non-suit and direction of verdict and granted plaintiff’s motion for 
the direction of a verdict in its favor. The Court of Errors and 
Appeals of New Jersey affirmed the judgment of the trial court, 
making the following observations in the course of its opinion: 
“The question in the case may be simply stated as follows: Does 
a personal property tax ipso facto become a lien on the taxpayer's 
chattel by virtue of the assessment of the tax? The appellant taxing 
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district here contends that it does. We are unable to agree with that 
contention. There is no case exactly in point and no statute has been 
cited to indicate that a tax on personal property is a lien thereon 
until proceedings are taken to enforce it.” “We are of the opinion 
that a personal property tax or assessment does not become a lien 
until the statutory proceeding to enforce same is taken by levy under 
a distress warrant.” R. C. Stanhope, Inc. v. Township of North 
Bergen,* 29 A. 2d 845. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New Jersey, page 2344. 


Pennsylvania. 


Where territorial representatives of corporation worked outside 
of Pennsylvania, but were directed from Pennsylvania offices, their 
salaries and the gross receipts resulting from their sales were prop- 
erly included in the respective income tax allocation factors as 
allowable to Pennsylvania. Two of the three factors in the allocation 
of the Pennsylvania income tax are, briefly: the relation of payroll 
in the state to payroll everywhere, and the relation of gross receipts 
in the state to gross receipts everywhere. Appellant Maryland cor- 
poration took exception to the inclusion in payroll in the state and 
in gross receipts in the state, of the wages, etc. and gross receipts of 
business of its “territorial” representatives operating in other states 
where the company had no offices, whose activities were directed 
from appellant’s Pennsylvania offices. The statute provided for the 
allocation of wages to Pennsylvania “of employes, not chiefly situated 
at, connected with, or sent out from, premises for the transaction of 
business owned or rented by the corporation, outside the Common- 
wealth.” A provision to the same general effect existed relative to 
the allocation of gross receipts. The Supreme Court of Pennsyl- 
vania, Middle District, affirmed a judgment upholding the Depart- 
ment of Revenue in including the wages of the representatives and 
the gross receipts from business obtained by them for appellant in 
the respective numerators of the allocating factors. “With respect 
to the challenged allocation of gross receipts,” remarked the court, 
“the question is whether they resulted from business transacted by 
territorial men operating from premises maintained for the transac- 
tion of business by the taxpayer in this Commonwealth; of that we 
have no doubt. The services of salesmen described in the stipula- 
tion determine the status of the receipts for excise tax purposes, and 
therefore what was said with respect to the wages paid to territorial 
men applies also to the receipts from the business done by them as 
an ingredient of the apportionment formula.” Commonwealth of 
Pennsylvania v. Bayuk Cigars, Inc.,* 28 A. 2d 134. (Appeal filed in 


the Supreme Court of the United States, February 10, 1943; Docket 
No. 720.) 


* The full text of this opinion is printed in The Corporation Tax Service, 
Pennsylvania, page 1343. 
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Appealed to The Supreme Court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 

Feperat. Docket No. 22. Helvering, Commissioner of Internal 
Revenue v. Sprouse, 122 F. 2d 973. (The Corporation Journal, April, 
1942, page 158.) Federal income tax—stock dividend paid in non- 
voting common stock of corporation. Appeal filed, January 21, 1942. 
Certiorari denied, March 2, 1942. Petition for rehearing denied, March 
30, 1942. Order denying certiorari vacated, and petition for writ of 
certiorari granted, May 11, 1942. Argued, November 10 and 12, 1942. 

FeperaL. Docket No. 66. Strassburger v. Commissioner of 
Internal Revenue, 124 F. 2d 315. (The Corporation Journal, March, 
1942, page 134.) Federal income tax—stock dividend in preferred 
stock declared by corporation which had only one class of stock out- 
standing, all owned by one person. Appeal filed, April 3, 1942. Certi- 
orari granted, May 11, 1942. Argued, November 10 and 12, 1942. 

FEDERAL. Docket No. 467. Helvering, Commissioner of Internal 
Revenue v. Griffiths, 129 F. 2d 321. Federal income tax—dividend in 
common stock upon common stock—no other class of stock outstand- 
ing. Petition for certiorari filed, October 20, 1942. Certiorari granted, 
November 23, 1942. Argued, December 7, 1942. Affirmed, March 1, 
1943. (See page 379.) 

INDIANA. Docket No. 669. Department of Treasury et al. v. Allied 
Mills, Inc., 42 N. E. 2d 34. (The Corporation Journal, October, 1942, 
page 234.) Application of Indiana gross income tax to sales of Indiana 
company to Indiana customers, followed by f. 0. b. Chicago shipments 
to Indiana. Petition for writ of certiorari filed, January 22, 1943. 
February 15, 1943: Per curiam: Judgment affirmed. McGoldrick v. 
Felt & Tarrant Co., 309 U. S. 70; Felt & Tarrant Co. v. Gallagher, 306 
U. S. 62. Petition for rehearing denied, March 15, 1943. 

PENNSYLVANIA. Docket No. 720. Bayuk Cigars, Inc. v. Common- 
wealth of Pennsylvania, 28 A. 2d 134. (The Corporation Journal, April, 
1943, page 381.) Pennsylvania Corporate Net Income Tax Act—appor- 
tionment of wages paid to employes who performed services outside of 
the state—gross receipts from interstate sales. Appeal filed, February 
10, 1943. 


* Data compiled from CCH U. S. Supreme Court Service, 1942-1943. 
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Regulations and Rulings 


CALIFORNIA—The franchise tax rate upon banks and financial cor- 
porations for the calendar year 1942 was fixed at 7.89 per cent. (Cali- 
fornia CT (Corporation Tax) Service, J 5-901.) 


InpIANA—The Gross Income Tax Division has ruled that the United 
States Victory Tax is not deductible from income reportable for gross 
income taxation, but the entire amount of pay checks, as they would 
be without the 5% deduction, must be reported on returns and the gross 
income tax paid thereon. (Legal Bulletin No. 73, Indiana CT, { 15-006.) 


KeNnTucKy—All corporations, whether domestic or foreign, are 
required to pay a Kentucky income tax upon any and all income earned 
within the state, irrespective of the fact that such income is earned 
within any Federal area, cantonment or military reservation. (Opinion 
of the Attorney General, Kentucky CT (Corporation Tax) Service, 
q 14-518.) 

The Attorney General of Kentucky has expressed the view that, 
under the war emergency, persons using their cars under a “share the 
ride” plan are operating as a joint enterprise and are not subject to the 
state laws with respect to taxi operation or hauling for hire. (Kentucky 
CT, § 50-128.015.) 

MicuiGAN—The Intangibles Tax regulation relating to business 
conducted within and without the state has been amended to provide 
that “the percentage of taxability of intangible personal property of 
foreign corporations shall be the average of three percentage ratios: 
Michigan sales to total sales; Michigan physical properties to total 
physical properties; Michigan payrolls to total payrolls, separately 
computed. The factor of Michigan sales includes, but is not limited to, 
sales in interstate commerce arising from or attributable to business 
activities in Michigan. In case the taxpayer shows to the Department 
of Revenue that the above is inequitable in his particular case, the 
Department of Revenue may recognize any proper basis which will 
result in the payment of the tax provided by the act.” (Michigan CT, 
{ 28-810.) 

OxtaHomMa—The Oklahoma Tax Commission has recently issued 
a list of foreign corporations, the stocks of which are not subject to the 
Intangible Personal Property Tax for the year 1943. (Oklahoma CT, 
pages 2801 to 2815.) 

The Oklahoma Tax Commission has also recently issued a list of 
foreign corporations and corporations of unidentified domicile, as of 
December 31, 1942, whose dividends are exempt to recipients for the 
year 1942. (Oklahoma CT, pages 1501 to 1510.) 


PENNSYLVANIA—The Department of Justice of Pennsylvania has 
ruled that a corporation may be properly organized under the Business 
Corporation Law for the purpose of acting as a transfer or fiscal agent 
or as registrar of shares, bonds, or other obligations, and if so organized 
is not subject to the supervision of the Banking Department. (Opinion 
to Secretary of Banking, 45 D. & C. Reports 323.) 
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Some Important Matters for 
April and May 


This Calendar does not purport to be a complete calendar of all matters 
requiring attention by corporations in any given state. It is a condensed calendar 
of the more important requirements covered by the State Report and Tax Bulletins 
of The Corporation Trust Company. Attorneys interested in being furnished 
with timely and complete information regarding all state requirements in any 
one or more states, including information regarding forms, practices and rulings, 
may obtain details from any office of The Corporation Trust Company or C T 


Corporation System. 

ALaBAMA—Annual Franchise Tax due April 1, but may be paid without 
penalty until April 30.—Domestic and Foreign Corporations. 

ArKansas—Income Tax Return and Payment due on or before May 15. 
—Domestic and Foreign Corporations. 

Returns of Information at the source due on or before May 

15.—Domestic and Foreign Corporations. 
CALIFoRNIA—Quarterly Retail Sales Tax Return and Payment due on 
or before April 15.—Domestic and Foreign Corporations. 
Cotorapo—Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 

Annual License Tax due on or before May 1.—Domestic 
and Foreign Corporations. 

DetawareE—Annual Franchise Tax due after April 1 and before July 1. 
—Domestic Corporations. 

Returns of Withholding at the source due on or before April 
30.—Domestic and Foreign Corporations making payments for 
personal services to Delaware residents and non-residents. 

District or CoLtumB1a—Income Tax Return due on or before April 15. 
—Domestic and Foreign Corporations. 

Dominion oF CanaDA—Annual Summary due on or before June 1.— 
Dominion Companies. 

Income Tax and Excess Profits Tax Return due on or before 

April 30.—Domestic and Foreign Corporations. 
InDIANA—Quarterly Gross Income Tax Return and Payment due on or 
before April 30—Domestic and Foreign Corporations. 
Iowa—Quarterly Retail Sales Tax Return and Payment due on or 
before April 20.—Domestic and Foreign Corporations. 
Kansas—Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 
Kentucky—Income Tax and Corporation License Tax Return due on 
or before April 15.—Domestic and Foreign Corporations. 
Louistana—Income Tax Return due on or before May 15.—Domestic 
and Foreign Corporations. 

Matne—Annual Franchise Tax Return due on or before June 1.— 
Domestic Corporations. 

Marytanp—Annual Report (Personal Property Return) due on or 
before April 15.—Domestic Corporations. 

Franchise Tax Report and Franchise Tax due on or before 
April 15.—Domestic Corporations. 
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MaryYLanp—( Continued ) 


Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 

Annual Report (Personal Property Return) and Filing Fee 
due on or before April 15.—Foreign Corporations. 

MASSACHUSETTS—Excise Tax Return due on or before April 10.— 
Domestic and Foreign Corporations. 

Missouri—Annual Franchise Tax due on or before May 15 and delin- 
quent after June 1—Domestic and Foreign Corporations. 

Income Tax due on or before June 1.—Domestic and Foreign 
Corporations. 

Montana—Annual Statement due within two months from April 1.— 
Foreign Corporations. 

NEBRASKA—Statement to Tax Commissioner due on or before April 15. 
—Foreign Corporations. 

New Jersey—Franchise Tax Return and Tax due on or before May 15. 
—Domestic Corporations. 

New Mexico—Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 

Franchise Tax due on or before May 1.—Domestic and Foreign 
Corporations. 

New YorxK—Annual Franchise (Income) Tax Return (Form 3 IT-Article 
9A, Tax Law) and payment of one-half of tax due on or before 
May 15.—Domestic and Foreign Business Corporations. 

Nortu Daxota—Quarterly Retail Sales Tax Return and Payment due 
on or before April 20.—Domestic and Foreign Corporations. 

PENNSYLVANIA—Income Tax Return due on or before April 15.— 
Domestic and Foreign Corporations. 

Ruove IsLtanp—Semi-Annual Report to Director of Labor due in April 
and October.—Domestic and Foreign Corporations employing 
five or more persons in Rhode Island. 

Texas—Annual Franchise Tax due on or before May 1.—Domestic and 
Foreign Corporations. 

Unitep States—Withholding at source—Victory Tax—due on or before 
April 30.—Domestic and Foreign Corporations. 

Vircinra—Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 

Returns of Information at the source due on or before April 
15.—Domestic and Foreign Corporations. 

West Vircinra—Annual License Tax Report due in April—Foreign 
Corporations. 

Quarterly Gross Sales Tax Return and Payment due on or 
before April 30.—Domestic and Foreign Corporations. 
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The Corporation Trust Company’s 


Supplementary Literature 


In connection with its various activities The Corporation Trust Company publishes the 
following supplemental pamphlets, any of which will be sent without charge 
to readers of The Journal. Address The Corporation Trust Company, 
120 Broadway, New York, N. Y. 


Contracts You Can’t Enforce. Some interesting: case-histories which 


show the advisability of a contractor getting his lawyer’s advice 
before undertaking construction work outside his home state, even if for the 
federal government. 


After the Agent for Service Is Gone. What will happen then if suit is 


brought against the company? Some examples taken from actual 
court cases, with full texts of the final decisions. 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of the 


statutory requirements, procedure and costs of incorporation—all reflecting the 
amendments adopted in 1941. 


Spot Stocks—and Interstate Commerce. Treats, in a general and 


informal way, of the relation between the carrying of goods in 
warehouses in outside states and the statutory obligations which that activity, in 
some states, places on the corporation owning the goods. 


When a Corporation Leaves Home. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 
various states, and illustrations of when and how a corporation makes itself 
amenable to them. Of interest both to attorneys and to corporation officials. 


Amendments to Delaware Corporation Law, 1941. Contains complete 
text of the amendments adopted at the 1941 session of the legislature, 
giving for each one a brief explanation of its purpose and effect. 


We've Always Got Along This Way. This is a 24-page pamphlet 
giving brief digests of cases in various states in which corporation 
officials who had thought they were getting along very well with statutory repre- 
sentation by a business employe suddenly found themselves penalized in unusual 


and often embarrassing ways: such as one company that had to pay its employe- 
representative's alimony. 


What! We Need a Transfer Agent? Nonsense! The foregoing is the 
title of a pamphlet which describes in detail, with many illustrations, 
the exact steps through which a stock certificate goes in being transferred from 
one owner to another by an experienced transfer agent—purpose being to enable 
any corporation official to judge more accurately whether or not his own company 
should use the services of a transfer agent. 


Judgment by Default. Gives the gist of Michigan Supreme Court case 
of Rarden v. Baker and similar cases in other states, showing how 
corporations qualified as foreign in any states and utilizing their business em- 


ployes as statutory representatives are sometimes left defenseless in personal 
damage and other suits. 
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LABOR LAW SERVICE 


Loose Leaf « Always Up-to-Date 


If you are being looked to for the answers to the 
thousand-and-one puzzling questions emerging under 
the intricate new “48-hour wartime workweek order,” 
you will need essential facts quickly, fully, regularly. 


The CCH LABOR LAW SERVICE, in four handy 
loose leaf volumes, reports all pertinent facts and in- 
formation on this and every other important angle of 
war-born regulation, restriction and control of labor, 
of this and every other important federal and state law 
on labor and allied topics, including: National War 
Labor Board provisions, National Labor Relations 
Act, Fair Labor Standards Act, war emergency wage 
stabilization, public contracts laws relating to labor, 
anti-injunction laws, state labor relations acts, state 
wage and hour laws, etc. 


‘ 
% 
Pe 
ri 
4 

5 

i 

LY 


Everything is arranged for quick reference or careful 
study in convenient loose leaf binders behind tabbed 
guides. Pertinent court decisions originally reported 
currently in loose leaf form are reissued in bound 
volumes as needed, and supplied without extra charge. 
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Postmaster—If undeliverable For Any Reason, notify 
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Arithmochology 


If life is worth a billion dollars to 
John Soldier and he risks 100% 
of it in his country’s armed fight- 
ing forces, and my income is X 
dollars—what part of that should | 
risk in my country’s War Bonds? 





